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pointed by King Chafles I. in the Year 1627, did, pur- 
ſuant to the Powers veſted in them, authoriſe certain 
Sub- commiſſioners, named by the Preſbytery of Dum- 
uon, for trying the Valuation, of the Teinds within the Bounds 
of the ſaid: Preſbytery; who accotdingly met upon the 22d April 
1629; and ehoſe their Convtentr and Clerk, and proceeded to 
take Trial of the Value of the Þveral Teinds committed to them, 
and made out a diſtin Repoft thereof, which was ſigned by the 
Sub- commiſſioners, who were Gentlemen of Eſtates in the 
Neighbourhood, upon the FE Day: of. March 1630 ; and ap- 
pears to have been produced Pee the High Commiſſion: For 
at the Foot of the Report and Subſcrip Nac, is ſubjoined as fol- 


lows: Ha eridbokje;” 16 you Produce be Nn Sempil; Servi- 


tir to Harie Veitch. 


As this Report was dA before the High Commiſſion, it 

s not improbable it may have been approven of, though ſuch De- 

crcet of Approbation does not 8 ; as many of the Re- 
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cords of that Court were carried up to London by Oliver Cri. 
10%, and ſhipwrecked in their Return after the Reſtoration, and 
moſt of what remained, were deſtroyed by the Fire that happen. 
ed in the Parliament cloſe above fifty Y-ars ago. However, the 
Report of the Valuation made by the Sub- commiſſioners of this 
Preſbytery is ſtill extant, in a Book which was ſome time ago dif. 
covered in one of the Hogſheads that were returned from Lond 
after the Reitoration ; and among others, the Valuation of the 
Teinds of the Pariſh of Drymen is very diſtin&ly ſet forth in this 
Report. TEE 

The Purſuers are inſiſting in a Proceſs of Approbation of this 
Report, ſuch as has been ſaſtained by your Lordſhips in Number 
of Inſtances now for theſe forty Years paſt, and even with reſpet 
to ſome Reports that are found in the ſame Byok with the pre. 
ſent ; and have called the Officers of State in behalf of his Ma- 
jeſty, who is titular of the Tithes, as come in place of the Arch. 
biſhop of Glaſgow. 

The Defenders did not offer any Objection to the Formality 
or Diſtinctneſs of the Report made by the Sub-commiſlioners, 
which is as unexceptionable as any of thoſe that have been ap- 
proven of by your Lordſhips, or your Predeceſſors: But they 
were plcaſed of new to conteſt the general Point that has been 
over and over again determined in ſo many various Inſtances, ſome 
of which ſhall be hereafter mentioned; and to reſume the Ob- 
jection made to all ſuch Approbations, which has been ſo often 
over: ruled, viz. © That it is not competent to your Lordſhips, 
« at ſo great a Diſtance of Time, to approve any Report made 
by theſe Sub- commiſſioners: That they are loſt non utendo, by 
« the. Lapſe of much more than the'Cou:ſe of Preſcription ; and 
ce that it was not the Intention of the Parliament, in the Year 
« 1707, when they committed to your Lordſhips the Powers com- 
* petent to former Commiſſioners for Valuation of Teinds, 
« to authoriſe the Approbation of ſuch Reports that had been ſo 
« Jong deſerted and neglected.” Reta bobs 
And it was turther ſaid, © That in this Caſe there had not 1 
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ly been a Vonuſage, but a contrary Uſage, by the Heritors of 
«. this Pariſh taking 'Tacks from the Exchequer for above forty 
« Years paſt, for Payment of Tack-duties different from the 
« Valuations reported by the Sub- commiſſioners in 1630.” 
The Cafe was 'argued by Council on both Sides in the End of 
laſt Seſſion, and Informations were appointed to be given in. 
And, with reſpect to the firſt Point, As the Heritors are now 
called upon again to defend the Rule eſtabliſhed by your Lord- 
ſhips, by ſo numerous a Tract of Precedents, without any Variation 
or Diſcontormity, except in one Inſtance, in the Year 1716, 
which has ever ſince been d ſapproven of by the Court; they 
will be allowed to obſerve, in vindication of your Lordſhips 
Judgments, that they go no further, than to ſccure to Proprietors 
of Lands in this Country, the juſt Effect of the Laws which were 
made in the Reign of King Charles I. with a View to relieve the 
Subjects from the grievous Hardſhip of having a Part of their 
yearly Crops carried off by Titulars, in name of Tithes, and that 
even when it was the Produce of their own Improvements, earn- = 
ed at great Labour and Expence ; and to aſcertain them in all | [| 
Time coming of the Extent of this Burden competent to the Ti- 
tular, ſo as they might not be reſtrained, as formerly, on that Ac- 
count, from laying out the Charges neceſſary to improve their 
Lands to the beſt Avail. POE. 20 | | | 
There appears no Ground of Complaint to be made by Titu- | 
lars of this Procedure, if it is not that they are deprived of the | 
Benefit of the Improvements which the Heritors made upon the 
Faith of the Law, after the Value of the Teinds had been proven 
before the Sub-commiſſioners appointed for that Purpoſe, and re- 
d ported to the High Commiſſion; and no reaſonable Objection 
ar againſt confirming the ſame, but, on the contrary, a very great 
n Probability that it has been confirmed, though Evidence cannot 
s, now be brought, by reaſon of the repeated Fatalities that have 
lo attended the Records. But as no Titular oaght to be allowed 
to profit by the Misfortunes of the Public ; ſo it is not to be ĩma- 
f gined that the Defenders would be. deſirous to take ang of | 
y uch 


N 

ſuch Accident, or in any Degree to reſtrict or impair the Beneßt 
intended for the Subjects by the wiſe Regulations of the Legiſla 
ture, ſo well calculated to promote the public Utility and general 
Welfare of the Country. beo a 

The chief Objection pleaded upon the other Side was, © That 
« the Report of the Sub- commiſſioners is of no Effect, until it ig 
« confirmed by the High Commiſſion; that it is no better than 
ce a Proof taken by Commiſſion from any other Court, which, be- 
« ing only a Step in a Proceſs, if it is deſerted for the Years of 
« Preſcription, falls with the Proceſs, and cannot be again revi- 
„ved; that had it been approven of by the High Commiſſion, 
even that Decreet, as the Decreet of every other Court, could 
be cut off by Preſcription ; and it would be abſurd: to ſup- 
« poſe, that a Step of a Proceſs unfiniſhed ſhould have more 
« Strength to reſiſt the Force of Preſcription, than the final Ter- 
« mination of the Proceſs by Decreet could have.“ 

But the Purſuers muſt beg Leave to think, that the Principle on 
which your Lordſhips have proceeded in deciding former Caſes of 
this Nature, is better founded than that which is here aſſumed by 
the Defenders. Your Lordſhips were of Opinion, that a De- 
creet of this kind is not liable to be cut off by Preſcription. The 
Intent of it is, to reſtri&t the Claim competent to the Titular for 
the Teinds to the real Value they are proved to have been worth 
at the Time. It does not eſtabliſh a new Claim to either of the 
Parties, which ought to be put to legal Execution within the. 
Years of Preſcription; but it reſtrifts the Burden competent to 
the Titular againſt the Heritor's Lands to the Quota which is then 
found to be the juſt and real Value thereof; and operates an Ex- 
ception to the Heritor againſt the grievous Method formerly in 
uſe for making this Burden effectual, by teinding the Crop upon 
the Ground, and obliging the Poſſeſſor to leave it there * that 
Purpoſe, under the Pain of Spuilzie. It relieves the Poſſeſſors 
from this Hardſhip, which in many Caſes was carried to an op- 
preſſive Degree, and even to the total Deſtruction of the Crop, 
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9 
upon Payment of ſuch a Quantity of Victual as the Teinds of the 
Lands were found to produce in former Times. . 

And therefore it does not occur to the Purſuers, upon what 
Foundation in Law Preſcription can be pleaded againſt a Decreet 
of Valuation of Teinds, where nothing more has been paid by 
the Heritor, or exacted by the Titular, during the Courſe of Pre- 
ſcription, than is allowed by the Decreet. If more had been 
paid during that Time, it might be argued to be a voluntary Re- 
pudiation of the Decreet by Conſent of Parties; but if the ſame, 
or any leſſer Quota was paid, it is not eaſy to diſcover, by what 
Means an Exception once competent to the Heritor againſt the 
Titular's Claim, ſhould evaniſh or be cut off by the Lapſe of 
Time, when it has never been given up by the Heritor, nor in- 
deed challenged on the Part of the Titular; but annual Payments 
ſtill accepted of yet more moderate than thoſe which had been 
ſpecified in the Decreet. | 

And- if a Decreet of Valuation would not fall under the ne- 
g1tive Preſcription, there appears no more Reaſon that a Valua- 
tion found. by the Sub-commiſſioners ought to fall under it, be- 
cauſe it does not appear to have been approven of by the High 
Commiſſion. It is, with Submiſſion, quite improper to compare 
this Procedure to a Proof adduced upon Commiſſion in an Action 
brought by one Party againſt another, to have him decerned in 
Pay ment of a Debt. As ſuch Action would be loſt by Preſcription, 
if not intented in due Time; ſo, if it is intented, and afterwards 
deſerted for forty Years, it will be cut off, with all the Procedure 
that has been had upon it. And even if a Decreet had been re- 
covered, it will alſo preſcribe in like manner, if it is not put to 
Execution within the ſaid Period. | 

But none of theſe Things can be applied to the preſent Caſe. 
The Right of valuing Teinds is a Privilege given by the public 
Law to Heritors, which is not-loſt by any Courſe of Years what- 
ever: And as little can Decreets of Valuation pronounced in pur- 
ſuance of the Statute: ſuffer by the Lapſe of Time, unleſs they 
are diſcharged by the expreſs, or at leaſt by the tacit Conſent of 
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the Party. And where a Decrect cannot be hurt by Preſcription, 
it is not caſy to diſcover how the Evidence on which the Deereet 
is founded ought to be affected by it. Evidence, from the Nz- 
ture of the Thing, cannot be the Object of Preſcription. What 
was good Evidence forty Years ago, muſt remain fo till, and con- 
tinue ſuch for ever, until a contrary Evidence appear to enervate 
it. If an Action were brought to prove the Extinction of 2 
Debt, or Incumbrance on Lands; and after a Proof adduced, the 
Proceſs was allowed to lie over for forty Years, and then the 
Creditor ſues for the Debt, being ſaved from Preſcription by Mi- 
nority ; it ſurely would not be competent to him to object, that 
the Proof adduced by the Debtor in the Declarator of Extinc- 
tion ought to be diſregarded by the Court, becauſe it was allowed 
to lie over for forty Years unadviſed. As the Declarator itſolf, 
if pronounced, would have been perpetual; fo the Proof addu- 
ced is a perpetual Evidence of the Facts that are proved, and can- 
not, from the Nature of the Thing, be weakened by any Length 
of Time. 

So the Caſe would ſtand if the Proof were adduced before or- 
dinary Commiſſioners ; but the Authority of the Evidence here 
founded on ſtands yet in a ſtronger Point of View. The Sub- 
valuators authoriſed by the High Commiſſion of Parliament had 
very different Powers from thoſe given to Commiſſioners appoint- 
ed by your Lordſhips, or any Court of Law, for taking Proofs, 
They not only called Parties and Witneſſes before them by their 
own Authority, and had a Fiſcal of their own; but they alſo ad- 
viſed the Proof that was adduced, and reported the Value of the 
Teinds to the High Commiſſion in conformity thereto. And as 


they were choſen by the ſeveral Preſbyteries, whoſe Intereſt it was 


not to leſſen the Value of the Teinds, the Funds out of which 
their Revenues, as well as thoſe of the ſuperior Clergy, behoved 
to be paid, the Preſumption lies that they would not value the 
Teinds lower than the State of the Proof required : And accor- 
dingly their Reports were always approven of by the Commiſſion, 
unleſs ſome relevant Objection was inſtantly verified ſufficient to 
detract from their Authority. | 


And 


And therefore the Proceedings of theſe Sub-valuators do in 
ſome meaſure reſemble the Proceedings of a Court, which requires 
the Interpoſition or Approbation of another Judicature, in order 
to have its full Effect; and in ſuch Caſe it ſurely cannot be main- 
tained, that the Judgment of the inferior Court would be liable 
to be cut off by Preſcription, when the Nature of the Caſe is ſuch, 
that if confirmed by the Decree of the ſuperior Court, it could 
not be affected by it. BET 

It was ſaid, That, by the Act 1633, the Commiſſioners were 

« impowered to receive Reports from the Sub- commiſſioners, and 
« to allow or diſallow them, according as they ſhould be found 
« agreeable or diſagreeable to the Tenor of their Sub- commiſ- 
« ſions; that therefore it would be neceſſary to produce the 
Sub- commiſſion, in order to try whether the Procedure vas had 
« in conformity thereto : And that as it was ſtill competent to the 
« Titular- to inſiſt for a higher Valuation, upon proving the Rent 
to exceed what was proved before the Sub- commiſſioners, it 
« was incumbent on the Heritors to apply for an Approbation, 
« within ſuch Time as the Rent at that Period might be capable 
of Proof; otherwiſe the Titulars might be hurt without Reme- 
„dy, as it is not competent to them to reduce or challenge the 
« Reports of Sub-commillions, before they were approven by the 
High Commiſſion.” _ | 

But, with great Deference, it has ſome Appearance of  Aﬀec- 
tation, to require the Production of the Commiſſions granted to 
the Sub-valuators in every Preſbytery, when it is well known 
that there was no Difference in the Tenor of them; and we have 
it very diſtinctly tranſmitted down to us in the Law-books : And 
indeed had ſuch Production been underſtood to be neceſſary, it 
is believed that hardly could any Report have been approven of, 
either by this Court, or even by the Commiſſioners of Parliament 
after the Reſtoration, although they were expreſsly authoriſed - 
to iſſue ſuch Decreets approbatory by the Act 1661. It is be- 
lieved few of theſe particular. Sub-commiſſions would be preſer- 


ved during the Time of the long Troubles that intervened. But 


that 


«th. 
- that was never thought of any Moment, as the general Tenor of 
them was well known, and continues ſo to this Day. 
And as to what is ſaid, That it was incumbent on the Heri- 
e tor to apply recently for an Approbation, that the Titular 
“ might have an Opportunity to bring his contrary Proof before 
ce jt ſhould be loſt: The Purſuers, with Submiſſion, cannot 
diſcover where this Obligation is founded. If the Titular thought 
himſclf hurt by the Valuation aſcertained by the Sub-commil. 
ſioners, it was proper for him to apply for Redreſs in time, when 
he could bring Evidence of his Leſion. And it is obvious, that it 
was more eaſy for either Party to obtain ſuch Redreſs before the 
Sub- commiſſioners Report was approved of than afterwards. While 
it was unapproven, the Titular had no more ado but to apply to 
the High Commiſſion Court, where it was lying, and offer the 
Proof he had to adduce, in order to obtain the Report diſallow. 
ed. But after it was confirmed, he had the Decree of a Com- 
miſſion of Parliament to ſtruggle with, which would not be eafi. 
ly overturned, without proving either Colluſion or Fraud in the 
bother Parties who had carried on the Proof, or ſome very rele— 
vant Excuſe upon his own Part, to juſtify his Neglect in applying 
for a Remedy before it had got the Sanction of the higheſt Court, 
And therefore, if the Titular was hurt in ſuch Caſe, by the 
Loſs of his Proof, he has himſelf only to blame. He mult be 
preſumed to have known the Proceedings, becauſe he was always 
called before the Sub-commillioners ; and if he thought himſelf 
wronged by the Report, and did not apply for Redreſs to the 
High Commiſſion, before whom it was laid; ſibi imputet : The Pre- 
ſumption lies in ſuch Caſe, that he was ſatisfied the Report was 
juſt: And when this Preſumption is fortified by the real Evidence 
ariſing from the Titular's being ſatisfied for ever after to accept of 
a ſmallcr Quota than was aſcertained by the Repoit, and that he 
did never at any Time pretend, or yet pretends, to condeſcend 
upon any Leſion he ſuffers by it, it does not appear that any Ob- 
jection can lie in Equity more than in Law againſt the Confir- 
mation of it. | | 
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It was alledged on the other Side, That when a: Valuation 
« was depending, it was uſual for the Heritors to obtain War- 
« rants for leading their own Teinds: That no ſuch Warrant is 
6 produced, or condeſcended on in the preſent Caſe ; but, on 
« the contrary, it appears, that the Heritors have for a long 
« Time poſſeſſed their Tithes under Tacks from the Titular ; 
« which ſhows, they underſtood the Dependence was at an 
« End.” And it was further ſaid, That it would not be com- 


4 petent to the Titular, had the Rents fallen, to inſiſt for an 


„Approbation of the Report; and that it ought as little to be 
« competent to the Heritors to inſiſt for it, now that the Rents 
« are higher than formerly. The Report ought either to be 
« binding upon both Sides, or upon neither.” 

But it cannot be thought a material Objection, That the 
Purſuers cannot, at this Diſtance of Time, produce the War- 
rants granted to their Predeceſſors for leading their Teinds ; 
beſides, that the Practice of granting ſuch Warrants was not 
conſtant. Very often the Heritors entered into Poſſeſſion, with- 
out applying for a Warrant; and the Titular made no Oppoſi- 
tion, as he knew the Warrant could be obtained in courſe. And 
when the Titular was indulgent, he frequently allowed the He- 
ritor to poſſeſs his Teinds, even at a lower Rate than the pro- 


ven Value; and whether this was aſcertained by Leaſe, or any 


other Method, could be of uo Moment. If his accepting the 
preciſe valued Duty, would be held a' virtual Acknowledgment, 
that the Valuation was juſt, his accepting of a ſmaller Quota, 
muſt be found ſtill a ſtronger Acknowledgment, that, quoad him, 
it was entirely unexceptionable, and not liable to any Com- 
aid 9150 4 201 0. | 

1 And as to what is ſaid, * That the Titular could not have 


e taken the Benefit of this Report, if it had turned out to his 


% Advantage,” the Purſuers apprehend, that after a Report is 
returned to the Court, it is competent to cither Party to apply 


for Approbation, whether Titular or Heritor. And fo the Que- 
ſtion, as to the Effect of the Lapſe of Time, will fall to be de- 


C termined 


termined in the ſame Way, as if a Decreet of Valuation bad 
been obtained; which, as it aſcertains the Evidence of the Va- 
lue of the Teinds, will be available either to the Titular or He. 
ritor, at any Time; unleſs it can be ſaid, that either the one or 
the other has diſpenſed with, or given it up; which cannot in 
this Caſe be alledged, with reſpeRt to the Purſuers, or their Pre- 
deceſſors, who have never! paid more at any Time to the Ti- 
tular, than the Value aſcertained by the Report; and conſe- 
quently, have done nothin 44 chat can benen them of any * 
nefit ariſing from the ſam 
The only other Argument ſfugpeſted. on the ame Point, re- 
ſolved in a Plea to the Jutiſdiftion of the Court. It was ſaid, 
« That, although by the Act 1661, a Power is given to the 
* Commiſſioners therein named, to receive Reports from former 
Sub- commiſſioners, yet this Power is not repeated in the Ad 
4 1663, or ſubſequent Commiſſions ; and as no ſuch Power 
was intended to be granted to thoſe Commiſſions, it is not to 
« be preſumed, that the Parliament intended to grant any Power 
„ to this Court in the Year 1707, that were not competent to 
« the former Commiſſions, in whoſe Place the Court was fall 
4 tuted at that Time.“. 
It is anſwered, That the Dilaſters WEES have hn to the 
Record of the Commiſſion-court, makes it impoſſible to give 
any diſtinct Account of their Proceedings betwixt the 166 f and 
and 1700, whether the Commiſſioners after the 1663 have taken 
upon them, in virtue of their general Powers, to receive Reports 
from former Sub- commiſſioners; or if the Reports had been all 
approven of before that Time, though theſe Approbatians -are 
ſince loſt by the burning of the Records. Theſe Things cannot 
now be explained. But whatever ſhall be ſuppoſed with reſpect 
to- the Proceedings of former Commiſſioners, there appears no 
Doubt as to the Powers given to your Lordſhips by the Act 170), 
that they are as full and ample as any that were given by Parlia- 
ment to the Commiſſion 1633, or any ſubſequent Commiſſion. 
The Statute “ impowers, authoriſes, and appoints, the Lords - 
Counc 


1 


an 


Council and Seſſion, to judge, cognoſce, and determine in all 
« Affairs and Cauſes whatſoever which by the Laws and Acts of 
« Parliament of this Kingdom were formerly referred to, and did 
« pertain and belong to the Juriſdiction and Cogniſance of the 
« Commiſſions formerly appointed for that Effect, as fully and 
« freely in all reſpects as the ſaid Lords do, or may do in other 
civil Cauſes: And particularly, but prejudice to the Generality 
« foreſaid; to determine in all Valuations and Sales of Teinds, Oc. 
« conform to the Rules laid down, and Powers granted by the 
« 19th Act of the Parliament 1633, Cc.“ And one of the 
Powers expreſsly granted by this Act 1633 to the Commiſſioners, 
is, © To reccive the Reports from the Sub-commiſſioners within 
„ilk Preſbytery, of the Valuation of whatſoever Teinds led and 
« deduced before them, according to the Tenor of the Sub- com- 
« miſſions: direct to that Effect, and to allow or diſallow the 
« ſame, Oc.“ How then can it be doubted, that your Lordſhips 
have the ſame Powers by the ample Commiſſion granted to you 
by the Statute 170%, which expreſsly refers to the Rules laid 
down and Powers granted by the 19th Act 1633, of which this 
in queſtion is one? It is evident all theſe Powers are as effectual- 
ly tranſmitted to this Court, as if they had been particularly enu- 
merated. The Loſs which had happened by the burning of the 
Records of this Court, which is particularly referred to in the 
Act, made it neceſſary to veſt your Lordſhips with the moſt ample 
Powers, in order to repair, as far as poſſible, the Damage the 
Lieges had ſuſtained by that Misfortune. And therefore it would 
infer no Limitation of the Powers of this Court, even if it were 
| ſuppoſed, that in ſome Particulars they had not been exerciſed by 
the Commiſſions immediately preceding. And accordingly your 
Lordſhips have never made any Difficulty upon this Point, when 
it has. been objected in former Caſes; you had no Doubt that you 
had all the Powers that were veſted either in the Commiſſion 1633, 
or any ſubſequent Commiſſion granted with reſpect to Teinds: 
And indeed there appears no Reaſon to doubt of it from the ex- 
preſs Words of the Statute. N 8 
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The Purſuers are afraid they have treſpaſſed too much on your 
Lordſhips Time, in eon a Queſtion which ſeems to be as much 
ſettled by a Tract of conſecutive Decifions, as any one that can 
come before the Court. They ſhall but juſt enumerate the ſeveral 
Caſes in which this Queſtion has oceurred, to be determined ei- 
ther the one Way or the other. F 
june 3. 1713. The firſt which they have diſcovered is in 1713, when Sir hu 
Clark and Sir David Forbes obtained a Decreet of Approbation 
of a Valuation of the Sub- commiſſioners of the Preſbytery of Du]. 
keith, in the Year 1630, though Preſcription was objected againſt 
it, as in this Caſe. i 12 02 


june 24.1714. In the next Year, the Sub- valuation of the Preſbytery of Dunſe, 


in 1629, was approven of with reſpect to the Parſonage-tithes of 
the Kirklands of Dun/e. SIO. 01 '- 
The like Approbation, as to the Lands of Grueldikes, in the 
Pariſh of Dun/e, the ſame Day. | | © 
june 30. 1514. The Sub- valuation of the Barony of Cockburn and Weſter. 
Mindſheel was approven of. | 5 | 4 
July 28. And thereafter the Sub- valuation of the Lands of Manderſti, 
July 1716. In the 1716, a Deciſion was given contrary to all former and 
later Precedents, in an Action of Approbation at the Inſtance of 
Gairden of Laton, of a Report of the Sub-commiſſioners of the 
Preſbytery of Aberbrathach, with reſpect to the Valuation of the 
Teinds of his Lands in the Pariſh of Cardean. There the Ob- 
jection of Preſcription was ſuſtained, and the Approbation refu- 
ſed. - But this Deciſion ſtands fingle, and appears to have been 
diapproven by the Court in every Caſe that afterwards occurred. 
For, in 1721, the Lords pronounced Decreets of Approbation 
of three of theſe Sub- valuations; one at the Inſtance of Mr Huy 
July 5. 1721. of Drummelzier, againſt the Earl of Lauderdale ; another at the 
Nov. 29. Inſtanceof Sir Alexander Cockburn of Langton ; and a third at the 
at the Inſtance of Mr Archibald Cockburn. a 
Jan, 16. 1723. In 1723, the Duke of Douglas obtained a Sub-valuation of the 
Teinds of his Lands of Eaſter and Weſter Denſide, in the Pariſh 
of Monikie, approven of by your Lordſhips, though ſtronger Ob- 
9 jections 
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| jetions were pleaded to it on the Part of the Titular, than any 
that occur in the preſent Caſ e. 
And, in the 1724, your. Lordſhips, approved. the Sub- commiſ- Feb. 5. 1724. 
ſoners Valuation of Mr Hume of Abbey's Teinds in the Pariſh of 
H Bothan's, in the Vear 109, although that Approbation was 
ſrenuouſſy oppoſed on the Part of the Miniſter, ho appeared and 
defended againſt the Proceſs. _ „ 1 
In 1726, the Sub- valuation of the Teinds of Raith and Baliverie, Jan, 26. 1726. 
made by the Sub- commiſſioners of the Preſbytery, of Kirkaldy, 
yas approven of by your Lordſhips. | 
And in 1734, the like Approbation was interpoſed as to the July 3. 1734. 
Valuation. of the Teinds of Newton of Bothkennar, made by the 
Syb-commiſſioners of the Preſpytery ob Stirling. 4 *Þ 
In 1746 this Queſtion occurred betwixt Mr Murray of Phi- 1746. 
iphaugh,.. Proprietor of the Lands of Pimyir, and the Lord 
Blantyre, Titular of. the Tithes. Mr Murray produced -a Re- 
port of the Sub-valuators of the Preſbytery of Haddington, in the 
Year 1632, and inſiſted for an Approbation; which was ſtre- 
mouſly oppoſed by the Titular; and all the Objections were 
pleaded, which have been ſuggeſted in the preſent Debate, whe- - 
ther with reſpect to the Point of Preſcription, and . the great 
Length of Time elapſed ſince thoſe Reports were made, or with 
reſpect to the Powers granted to the Court by the Act 1707; —é 
which were argued not to extend to the Approbation of ſuch 
Reports, in reſpect that no ſuch Power had been granted to a- 
ny Commiſſion after that in the Year 1661. But theſe Objec- 
tions, after full Debate, were all over- ruled by your Lordſhips, 
; and Decreet of Approbation pronounced... _ e 
Jay The Proceſs of Approbation, at the Inſtance of the Lord 
the Monzie, depended for ſeveral Vears. It was debated before your 
the I Lordſhips, in the Year, 1744, and Informations ordered. And 
it is believed, there never was a Caſe. more fully and thoroughly | 4 
the debated, both in pleading and writing, on the Part of the Crown, ; 
rin who had the Right — Tithes: But after full Conſideration | 
Ob- Jof all that was argued on either Side, your Lordſhips found the 
Fa D.. * Objections 
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Objections offered on the Patt of the Crown, to be inſufſtedent: 
and approved of the Valuation made by the Sub-commiſſioner, 


ol the Preſbytery of Muthil ; which is ingroſſed in the ſame 


Book with the Valuation now in queſtion. $160, 
And, ſince that Time, ſeveral other Decreets of Approbation 
have been pronounced of the like Reports. The Purſuer ſhall 


n. 23. 1754. only mention two, which lately oceurred; one in January 17 
-. | at the Inſtance of the Truſtees of -Stobbs ;- and another in — 


thereafter, at the Inſtance of the Heritors of Weſter-Houlis. 
And therefore, if it is poſſible, that any Point can be finally 
aſcertained by a continued Series rerum ans Judicatarum, | 
it is humbly thought this (muſt apply to the preſent Caſe. All 
the Deciſions, in the various and numerous Caſes that have 
occurred, have all proceeded, but one, upon the fame Principles; 
and tended to aſcertain the Subjects of a full Security in the Poſ- 
ſeſſion and Improvement of their Lands, when they were poſ- 
ſeſled of Valuations fairly made by Sub- commiſſioness appoint- 
ed by the Commiſſions of Parliament. After ſuch a Tract of 
Deciſions, no Purchaſer could ſeruple to relie on ſuch Valuation, 
which he had Reaſon to believe would be approven of by your 
Lordſbips, without any Difficulty, as you had done in ſuch x 
Number of other Caſes, after fulb Debate. And therefore the 
Purſuers are humbly perſuaded, that your Lordſhips will not al- 
ter a Rule ſo firmly eſtabliſhed, upon which the Subjects had 
Reaſon to rely, and which can have no other Conſequence, ei- 
ther againſt the Crown, or any other Titular, but to deprive 
them of the Benefit of Improvements made upon the Lands 
at the Expence of the Heritors, "ſince the Rent thereof was ſet- 


. 
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tled by thoſe Valuationns. r ws 
With reſpect to the other Objection, That the Heritors had 
repudiated this Valuation, by poſſeſſing their Teinds in vittue of 
Tacks from the Exchequer, for Payment of a Tack-duty diffe- 
rent from the valued Duties, the Purſuers apprehend there is 
nothing in it. It is the commoii Cafe of all Heritors who, have 
their Teinds valued. The Valuatiön does not hinder them to 
accept of his Majeſty's Bounty, in giving them Tacks at _ 
tes 


1s 
Rates than their valued Duties. Nor will it make any Diffe- 
rence, what may be the Rule on which the Exchequer proceeds 
in granting ſuch Tacks. The Heritors have Reaſon to ſubmit 
to any Rule they are pleaſed to lay down, as long as it kee ps 
within the Extent of their Valuation. Had they paid their full 
valued Duties to the Exchequer, it could not be ſaid to be 
any Repudiation of the Report now inſiſted on. And it can 
ſtill leſs bear that Conſtruction, when the yearly Duty they paid 
was much ſmaller than what they could be found liable in 
by the Sub-commiſſioners Report. 
If che Purſuers had paid a greater Duty than the Value of their 
Teinds amounted to, thismight with ſome Reaſon have been found- 
ed on as a Repudiation of the former Valuation; or had they 
paid it in a different Quality of Grain from that aſcertained by the 
Report, it might have looked like an Innovation of what was de- 
termined by the Sub-valuators : But nothing of that kind occurs 
in this Caſe. The Purſuers have been in uſe to pay their Tack- 
duty to the Exchequer in Money, which is the common Meaſure 
and Standard of all kinds of Grain, and in which all ſuch Tack- 
duties are paid, where the Teinds have been valued in Grain as 
well as otherwiſe ; and both in the Tack- duties and Compoſition, 
they have always paid far below the valued Duties: And therefore 
it cannot be alledged, that they have done any thing to repudiate 
or diſpenſe with the Benefit competent to them by the Valuation 
that was of old ſettled betwixt their Predeceſſors and the Titular ; 
but that they are intitled to have the ſame aſcertained, as the Va- 
lue in all Time coming, in conformity to the Rules eſtabliſhed by 
your Lordſhips in the various Precedents above ſet forth. 


I reſpe4 whereof, &c. 
EN: JAMES .FERGUSON, 
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